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ABSTRACT

The establishment of a National Park often caused conflicts between national administrations
and local populations when access to forest products and land becomes restricted. These
conflicts stemmed from the different definitions of land tenure. What was seen as a legitimate
and traditional use for some was seen as an encroachment of property by others. In the
Dusun village of Tikolod (Tamhunan district), the Land Tenure Ordinance, based on a secure
ownership of land, was slomly replacing the traditional Adat, which used to define the use
rights attached to communal land. Villagers have accepted the new wles of the Land
Ordinance and have officially applied for titles to all the land available in the area. They
have internalised a new definition of property and the fact that land could only exist in a
finite quantity. The boundaries of the CRNP are therefore unlikely to he encroached upon for
the purpose of cultivation by these communities. However, the Adat would continue to play
an important role in defining the land-use strategies of the farmers, both on private land and
on state property, for aslong as people continued to practice hunting and gathering of non-
timber forest products.

INTRODUCTION

The Crocker Range Nationa Park (CRNP) was established in 1984 to protect a water
caichment supplying clean drinking water to the West Coast and the interior regions of
Sabah. Additiondly the rising concern to protect its rich biodiversty and rare species of flora
and fauna inhabiting these forest areas had been the prime mover in the initiative to gazette it
as a Nationa Park. The Park was surrounded by numerous settlements of the Kadazandusun
and Murut communities harbouring moderately fast growing populations practicing mainly
shifting agriculture. The edtablishment of nationd parks often denied the locad communities
access to forest products, which in turn could spark conflicts over access to the resources
placed within the boundaries of these parks (Cleary and Eaton 1996 106). These conflicts
often stemmed from the divergence in both the locd and date attitudes towards land tenure
issues especidly with respect to resource management and land use practices (Dodlittle
1999). The differences in the concept and undergtanding of sustainable resource use often
resulted in the ‘illegd’ encroachment into the naiond parks boundaries by the indigenous
communities living around the Park. In this context, it would be useful to understand the
present system of land tenure that included issues pertaining to use-rights, property ownership
and inheritance of land as percaived by the communities living around the CRNP. A thorough
understanding of these land tenure issues could serve to keep the conflicts between the
indigenous communities and the Park adminigrators to a minimum and presumably yidd a
wirkwin stuation in the long run.
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The sysem of land tenure in Tikolod was characterised by a negotiated coexistence between
the Sabah Land Ordinance and the traditional Adat rules, a customary system of rules, norms
and vaues. By negotiated coexistence, we referred to a dtuation where two sets of rules co-
exisded dde-by-sde, influencing and complementing each other, and sometimes competing
with each other (Doolittle 1999). The Land Ordinance, athough it was partly based on the
recognition of customary rights, often took taking precedence over the traditiond system. It
was dowly replacing the Adat, dlowing land to be privatised, inherited, and commoditised.
On the other hand, the Adat prevailed on land for which atitle had not been granted.

Our study aimed to address these complex land tenure issues in the village of Tikolod, in
Tambunan Didrict. Tikolod stood as a Kadazandusun village consging of four hamlets
dgtuated in a river vdley dretching from the man road between Tambunan and Keningau to
the CRNP. The ridges on each dde of the vdley demarcated the Tikolod village which was
defined by the physcd boundaries of the landscepe; its topography and infrastructure. The
largest hamlet held around 40 households and the three other hamlets conssted of around 10
households each. In the late 1970s, there were only around 100 people in the village but today
the population had increased to about 470. This dramétic increase was partly caused by the
population migration from Kionop village located within the boundaries of what was recently
known as the Crocker Range Nationa Park.

(CRNP). Smdl-scde faming remaned as the man economic activity in the aea
supplemented with some handicraft production. All the land in Tikolod Area was categorised
as Native Cusomary Land; meaning only those people who were ‘naive to a given area
could apply for the ownership of this land. Hence only Kadazandusun spesking people could
gpply to own and cultivate the vadt tracts of land found in these areas. Today applications had
been submitted by numerous individuds for the ownership for every hectare of land found in
the Tikolod area. Y et not dl the land applied had yet been granted with atitle.

METHODOLOGY

The methods used during our study were based on participatory mapping techniques as well
as semi-gructured interviews. In our research, besides looking a various interests within the
Tikolod village, we interviewed a number of government agencies and authorities in reation
to possble conflicts over access to areas within the CRNP boundary. These included
individuals from the Sabah Parks, the Didrict Officer in Tambunan and the Depatment of
Agriculture in Tambunan and findly the PACOS Trugt (an NGO working with community
resource management issues). Not al these inditutions were directly related to the CRNP, but
when deding with land tenure issues, the direct and indirect involvement of these inditutions
could offer useful indghts and underganding on the matter especidly on the dlocation of
resources in agiven area.

RESULTSAND DISCUSSION

The Effect of CRNP on theLand Tenure
As previoudy dated, rules concerning the use of resources in nationd parks and different
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interpretations of the legitimacy of resource use found within the park boundary often result
in misunderstandings between the nationd park adminigtration and the loca people (Clearly
and Eaton 1996: 106; Colchester 1994; Dove 1998). This can be in relaion to a range of
agpects such as land use practices such as shifting cultivation, land tenure issues and property
relations.

The primary forests can be congdered a resource in many ways and from many perspectives.
Among the posshilities, it can be a resource for hunting and non-timber forest products,
potential  farmland (smal-scale economic activity), timber extraction and plantation farming
(large-scde economic activity), biodiversity, clean water, and eco-tourism (Cleary and Easton
1996; and adso Dodlittle 1999). On one hand, the area within what is now the CRNP has
traditiondly been a resource for hunting and collecting (dthough most non-timber forest
products are collected in secondary forest) as well as an area for potential farmland. It should
be mentioned however, that nether hunting nor collecting of nontimber forest products
seemed to be particulaly widespread in Tikolod because of the inherent difficulty in
accessing thee areas and the dready large avalability of land for smdl farming activities.
There is therefore no greet need for collecting or hunting, since these activities are often done
in pursut of additional income for poorer households. Hence, the combination of excess
arable land and the distance to the Park weighs heavily on the cost-benefit of such activities.
Furthermore, the Sabah Parks Authority consders the area within the CRNP of great
importance in relation to the protection of water catchment supplying clean drinking water to
the West Coast and the interiors of Sabah. The CRNP is a source of rich biodiversty and
serve as a consarvation protective dte for many species of flora and fauna that are currently
under threat of extinction, such as the world's largest flower Rafflesia spp. The fact that a
maority of the work conducted by various research teams during the 99 XPDC centres
aound inventorisng and documentation of the CRNFPs immense biodiversty is dear
testimony to the rising concern to the need to protect biodiversity in this area. In an attempt to
provide protection to these threstened species found within the boundaries on the CRNP, the
Sabah Parks Authority has assumed control over the traditiond use of the natural resources
within the park.

This redrictive dttitude is partly based on the idea that locd communities are involved in
environmentdly damaging agriculturd practices, through its shifting cultivation, or dash and
burn techniques (King 1996; Lundberg 1993; MacKinnon and Sumardja 1996). These tech
niques involve the dearing of land for cultivation which sometimes include removing pristine
ranforest. In order to avoid this ‘damaging practice it is argued that the state authorities are
bet suited in the role of sewarding the land desgnated for protection, hence locd
communities are prohibited access to the areas within the Park boundaries. These redrictive
gestures by the dtate authorities however often run contrary to the views of the locd NGOs
and the indigenous peoples themsdves. They argue that the indigenous peoples are the best
gewards of their land, since their loca knowledge has long been adapted to play that role and
their genuindy drong interest in sugtaining its use and productivity (Redford 1991; Schiegd
1998).

Customary Tenure and the Adat

A third misundergtanding that prevalled when deding with land tenure issues in Tikolod
village semmed from the different definitions of land property and use rights as perceived by
the locd and date authorities. Before the Land Ordinance was introduced, land tenure in
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Tikolod was determined by the Adat. It was not possible to give a precise description of the
Adat in precolonid time, dnce the sysem was too arbitrary and highly flexible The Adat
adso vaied from village to village and tended to change over time. Upon closer scrutiny, our
sudy reveded tha the Adat in fact encompassed a number of useful and interesting eements
that could be centrd to our understanding of the land tenure issues at hand.

The Adat functioned as a holisic sysem of rules and customs that determined how the land
should be cleared and cultivated. It dso encompassed decison making procedures pertaining
to the kind of rights on land ownership dstatus and its use. Our interviews with the inhabitants
of Tikolod showed that there were two different categories of land under the rule of the Adat;
namely the ‘ordinary’ land and the sacred ‘pesaka land. The latter referred to not only land
but dso to other items and properties found on the land. For the purpose of our study,
emphasis had been lad on the ‘ordinary’ land, thus not differentiating between sacred and
non-sacred land.

Arable land had traditiondly been the communa propety of the village. According to the
Adat, dl the members of the Tikolod community had the right to use the land for cultivation,
but access to this land was forbidden to outsders. The term communa here did not refer to
land as commund in the sense tha everybody could just cultivate any land within the
community, but rather ‘commund’ in the sense that people from other communities were
excluded (Birgegard 1993). Hence, the Adat gave the villagers the use right to the land,
meaning tha they could fredy open up land and cultivate. However, opening up land did not
mean that the farmer could keep this land forever or sl it a will. Opening up land meant that
the farmer had the sovereign right to cultivate the land. This right prevailed for as long as the
land continued to be cultivated. Once cultivation by the origind individua ceased, the right
to cultivate the land then will belong to the next daimant. Interestingly though, the fruits trees
and crops previoudy cultivated on the land would continue to bdong to the origind
cultivator.

The procedure for acquiring land under the Adat entailed that conferment with and agreement
of the heedman was obtained prior to opening the land and cultivating it. This ensured that
other individuds would have no rightful cdam over the land in question. However, the re-
gponghility and jurisdiction of the heedman was only to ensure that one clam did not overlap
with another. The clams to the land and the right to cultivate it however were highly
dependent on the invetment of labour that had been placed to cultivate the land under
application (Rose 1984). In other words, by working the land, one could rightly obtain
customary tenure to the land.

The Modern System of Land Tenure— TheLand Ordinance

The present Land Ordinance that governs the right to access and own land in Tikolod was a
legacy of the former British rule. It was based primarily on the British law and partidly on
the loca customs. The latter was included in what was termed as Native Customary Law as
dipulated in Section 15 of the Land Ordinance, Part |, pp. 14.

Before one could understand the reason behind the initid efforts to codify Native Customary

Law, one must understand the need for such a codification. In the case of Sabah, as with so
many other past British Colonies in this part of the world, the need for revenue and acreage
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for cash crop production led to the enactment of Native Customary Law. In redity, it was the
commercid need to turn agriculturd produce to commodities that sparked off the idea to
codify land by the British Colonid magters.

The early codification of tenure rights in Sabah resulted from the emergence of cash crop
cultivation of tobacco and rubber (Cleary 1992). The am of the North Borneo Chartered
Company then was to make profit. Soon after the establishment of the Chartered Company in
North Borneo, there was an urgent need to legdly differentiate land earmarked for plantations
from those that belonged to the natives. This was necessary if the Chartered Company were
to gain revenues from the sde of land for plantations and increase production of cash crops
(Cleary 1992).

Unfortunately, there were some complications that ensued from the enactment of the Native
Customary Law. Firdly, the Europeans viewed land as a commodity that could be owned
privately wherees most land in Sabah was hdd commundly and thus could not be sold.
Anather difficulty arose from the fact that the system of shifting cultivation mede it difficult
to know what land actudly beonged to a given community. The Foresry Department in
North Borneo, which a the time was more interested in the timber revenue than in
consarvation, was hogile to the practice of shifting cultivation. The forest officers and
surveyors were directed to persuade and encourage indigenous population to abandon their
practice of shifting cultivation in favour of ladang cultivation which was a the time primarily
permanent wet-rice cultivation. To act as a further discouragement to shifting cultivation, a
decison was made to impose an annud rent on shifting cultivation at the same per unit rate as
that on permanent cultivation (Cleary 1992). Findly, there were additiond complications
gemming from the native sysem of land uses which dso included ownership of certan
vauable trees and plants (Cleary 1992). In order to overcome this, the Chartered Company
Set out to not only demarcate, but also define what customary tenure implied.

The regidration of land was accorded on an individud bass and the holder of the land title
must pay an anua quit rent. After a three-year period, land that had not been applied for
ownership by the natives will belong to the State (Sabah State Archives, Secretariat Files
1928 in Cleary 1992: 173) which later could be aienated and sold to Europesn investors.
This appeared to be the primary reason and purpose for the land codification exercise
undertaken by the British Colonial magters in Sabah then. The Land Codes nevertheess were
useful as they served to protect the ownership of land by indigenous populations who were
condantly enticed to pat with ther natve cusomary lands into sdling to the European
investors for plantations.

After independence, the Sabah State developed a Land Ordinance very similar to the British
Land codes which had not changed much over time. Although this Land Ordinance was a
more detailed specification of land codes the core dements deding with native customary
rights had remained essentialy unatered.

The Procedurefor Land Application under the Land Ordinance

In stark contrast to the Adat, the Land Ordinance alowed land ownership clam to be made
through titled grants but not through the invesment of labour. The granting of titles to land
owners made sdling or mortgaging of native lands less cumbersome and tractive to the in-
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digenous peoples who were after quick cash. To successfully procure a land title based on
oneg's invesment of labour on the land in question, one mus fird meke a cdam on the
property before anyone ese could. However, such gpplication could involve complicated
procedures and usualy took some time before gpproval was given by the land office. In
Tikolod, such predicament was highlighted by the fact tha many farmers were cultivating
land that they had applied for ownership but had not received the title for it. The ramifications
of this had been far-reaching as our study reveded tha such dday in granting land titles to
natives had adversdy affected the datus of the land ownership and land use in Tikolod
village to a grest extent. To understand the issue at hand, a closer look & the existing land
application procedures could be worthwhile.

The application procedure conssted of three stages. In the first dage, the (native) farmer
acquired an gpplication form at the Digrict Office, filled in gpplication form and submitted to
the Didrict Office with a drawvn map showing the location of the land. Some farmers could
undertake this independently but most would consult and seek the assstance of the village
headman a this stage. The headman would accompany the farmers to the plot desired and
helped in producing the location map. By consulting the village headman, the farmers would
be aware of that no one ese had gpplied for the same piece of land. Thus, dready a this first
dage the farmers were somewhat provided with the security and assurance that they will be
the future owners of the land applied.

Officid approvads from a number of State agencies must be obtained before the applications
were brought before the Land Utilisation Committee. It was at this sage of gpplication that
the processing often staled smply because one or more of the departments failed to give due
response to the gpplication. In Tikolod, it seemed that most of the farmers who applied for
land since 1980 s were ill waiting for the title to be issued.

Upon agpprova by the .Land Utilisstion Committee, the Land and Survey Department would
be responsible in having the land surveyed for the issuance of the ownership title. Here again,
there existed a serious bottleneck in the entire gpplication procedure because it typicaly took
as long as ten years to get the land findly surveyed. Neverthdess redising this bottleneck
stage, the farmers seemed to be aware hat by privatdy engaging a private company to survey
the land, this process could be shortened. Once the land had been surveyed, the title could be
forthcoming. Unfortunately, this willingness to dish out payment for a private surveyor could
only be practiced by those who could afford to do so and had been the over-riding factor in
deciding the success of an gpplication where more than one individua had applied for the
same piece of land.

Dealing with Conflictsin a Society with two coexisting Land Tenure Systems

All conflicts rdaing to land title gpplication would be dedt with in accordance to the Land
Ordinance. This however, did not diminish the importance of the Adat in the ultimate
resolution of such conflicts. Section 15 of the Land Ordinance was essentidly a codified
verson of some customary practices which had resulted from the incorporation of the Adat
into the Native Cusomary Rights. Consequently, the right to the land a the time of the
goplication was determined by the Adat. Thus if one farmer gpplied to own a piece of land
being cultivating by another, the right to cultivate the land would remain with the one who
was cultivating the land and not with the one who had submitted the gpplication form. This
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introduced the notion of property as described by Rose (1984), which sipulated that the
vaidity of clams to property made through the invesment of labour should apply in such a
dtuation. If the one cultivating the land subsequently agpply for the same piece of land, he
should be more digible for the land title. However, the Adat dement that was incorporated
into the Naive Cusomary Rights gppeared to have faled in protecting the right of such
individua. The Adat system seemed to differ from place to place and the Native Customary
Rights could only be seen to represent a few centrd aspects common to al these many place-
goecific Adats. Somehow the Native Customary Rights had faled to capture the inherent
complexity and spirit of the Adat.

Thus, when agpplying for the land title, a falure to highlight one's right as specified by the
Adat would result in the land ownership being given to another who had not invested in the
labour to cultivate the land but who had submitted the agpplication and surveyed the land by
engagng a private survey company to do so. On the other hand, a farmer could have decided
to clear and cultivate a piece of land that had long been applied by another. In such a
gtuation, the rights to cultivate the land remained with the applicant since the land title had
not been issued to the one who applied because of the long wait for the land to be surveyed
by the State's Land and Survey Department. When such conflict arose, the case would be
brought to the attention of the village headman who would then inform the aggrieved farmer
of the land title gpplication that was pending approvad. Amicable settlement of such conflict
would be decided ether by dlowing the farmer to continue harvesting the crop to its last
season in the case of short-term crops. For cash-crops and long-term perennid crops such as
fruit trees payment of compensation for expenses incurred in cultivaiing the land will be
made by the title applicant who would gain frill possesson of the crops grown. Alternatively,
sharing of the produce from planted crops between the cultivators and the title owner can be
aranged and mutualy agreed. The vast knowledge and experience of the headman in
handling conflicts according to both the Adat and Native Customary Land would normaly
come in handy a times such as these. Unresolved conflicts would end up in the purview of
the Didrict Office which usudly hinge its decison upon the cdauses dipulated in the Land
Ordnance rather that the Adat. Thus conflict resolutions here would first sought the assistance
of the locd authority by drawing on the indigenous knowledge and locd customs. This
however did not necessarily mean the Ada was ther first tool used in settling conflict as our
dudy indicated that in most instances the Land Ordinance was referred to undermine the
Adat, not just in theory but aso in practice.

The Security of Land Tenureship

The introduction of the Land Ordinance had not resulted in a complete shift in the land tenure
sysdem for the people of Tikolod. Although it was officidly introduced in the beginning of
the last century, land tenure of Tikolod was Hill dominated by the Adat & the time of
independence in 1963. It was not until the decades following independence that the Land
Ordinance grew in importance in determining people’s relationship and rights to the land
around them. The last dretch of land left for ownership gpplication was that located in close
proximity to the CRNP in 1998. Since then, the villagers here only had the opportunity to
owvn more land by cultivaing the Native Reserve land avalable in Tikolod. The Native
Reserve Land, which differ in its codification to the Native Customary Land, were land given
in the name of the community as a whole and therefore cannot be sub-divided into individua
tittes. The use of Native Reserve Land was governed by a set of Customary Rules and
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ownership cdams to the plots of land for cultivation could only be esablished through
invetment of labour. To avoid any complication on the future ownership right to the land,
perennid crops were not alowed to be cultivated on Native Reserve Land since that would
entitle an individud to the use- right of communa land on along term basis.

Because of the dominating role the Land Ordinance had assumed in questions of land
ownaship in Tilkolod, the concept of land security in this community had eventudly
changed to becoming more complex. Although al farmers seemed to acknowledge the over-
riding role of the Land Ordinance to the Ada and the strong sense of security that came with
the possesson of the land title, some farmers 4ill tried to secure their land by following the
Adat. Thus some had worked on land tha had not been officidly owned by them in
accordance with the Land Ordinance because of fear of losng the land to someone ese
through application. According to the Adat, continuous cultivation was one way of getting
and keeping theright to the property.

The scenarios cited above represented some of the “everyday redistance” or negotiation of
rue in reaion to the dSautory law, i.e. the Land Ordinance tha had exised in the
communities living in the vidnities of the CRNP. It illusdraed the complexity and
sengtivities that came into play when dautory laws intermingled with the Adat in the daly
practice of land tenure sysem here. The Adat continued to play an important role in the
present land tenure system, primarily for land for which nobody had applied. It could aso
explan the observation why some farmers preferred to farm the land for which they had not
received a title rather than the one they had title to. These cases dso showed that the
communities here had accepted and internadised the new set of rules as dipulated in the Land
Ordinance and had devised drategies in a race to get as many land titles as possible. Some
individuals had gpplied for more land than they actudly need because ownership was given
out to those who applied firgt rather that those who had invested on labour to cultivate the
land as stipulated under the Adat.

With the gpplication of the Land Ordinance, the security of land tenureship here a Tikolod
had dramaticaly changed. Traditionaly land could not be sold, since land was not considered
a commodity. It was owned commundly and accessble to any member of the community. In
Tikolod, land was plentiful, and attracted many new migrants who settled in the community.
Today however, famers seemed to think and act within the framework spelled out by the
Land Ordinance. Land with a title meant security and could be sold or mortgaged a will.
Fortunatdly, there had been only one ingtance of sdling land in Tikolod on record. Moreover,
securing a title to property opened up the posshility of obtaning credit from financd
inditutions. In Tikolod, title to land gave farmers the possbility of getting subsidies to
cultivate certain types of crops. Securing the future of ther children was often cited as the
primary reason for their enthusasm in obtaining land titles. Hence, to the communities living
in this surrounding, land was not so much consdered a commodity as it was consdered an
element of security for ther future generation.

Consequently, dl the land in Tikolod had to date been applied for ownership. The security of
access to land, which used to be the concern of the community as a whole, had today become
a pursuit & an individud or family leve. Formerly, it was easy for outsders with rdatives
living in Tikolod to work on the land and establish themsealves here because the Adat required
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that one could dlow landless reatives to cultivate land. Thus when the CRNP was firg
edtablished, outsders from the nearby village of Kionop, came to Tikolod and worked on the
land of ther relatives or on land that had not been gpplied for ownership. Today, dl the land
had been applied for and newcomers could no longer find new land to open for cultivation.

CONCLUSION

The land tenure system in Tikolod was not only condituted by the Land Ordinance, but dso
by dements of the Adat. The coexistence of the Adat and the Land Ordinance was complex
and dynamic, and it was not possible to make clear differentiation as to which of the two can
be applied appropriately to resolve land tenure conflicts. Our study however showed that the
Land Ordinance was playing a more dominating role in conflict resolution here. The concept
of land access and rightful ownership had changed as a result of Land Ordinance and had
been largely accepted by the inhabitants of Tikolod. Their undivided support to the concept of
individud ownership of land gdemmed from the security they fdt by owning the property and
the ability to trander this ownership to their future generation. The communities living within
the vicinities of the CRNP seemed to have accepted fact that the park was no longer access-
ble to the villagers and had come under the protection of the Sabah State. They were aso
aware of the exisence of the Parl boundaries and the requirement for their keeping their
agriculturd activities away from these boundaries.

The acceptance of the notion that the CRNP was a private property meant that the probability
of encroachment by the villagers into the Park would not pose a big problem. However, the
genegdly drong influence of the Land Ordinance in changing the land tenure tructure of the
populations living in the vidnities of the Park might be chdlenged in future as the Sze of the
population surrounding the Park increased. The scarcity of land digible for title gpplication
had indeed become serious since the gazettement of the CRNP. A future increase in
population Sze, ether due to emigration or increased birth rate, could put further pressure on
the land. A possble consequence would be an intendfication of the agriculturad production
that could put further pressure on the environment.

As a form of “everyday resstance’, loca people continued to hunt and collect plants for a
vaiety of purpose within the CRNP. Villagers would knowingly violate datutory laws thet
faled to take into account their daily needs and requirements. This would continue to occur
in light of their generd acceptance of the concept of private ownership to land because the
mindsat for land ownership had been for agriculturd purpose only. When taking other uses
into condderation, such as hunting and gathering, the Adat was Hill taking precedence over
the Land Ordinance. In other words, people could still hunt and collect wild products on each
other’s titled land including in the CRINP. On most ingtances, such activities were not seen as
an encroachment. Fortunately, hunting and collecting plants did not seem to be a widespread
phenomenon in Tikolod, especidly within the boundaries of the CRNP. This could however
increase when peopl€ s needs were not met in the form of arable land.

In everyday life, cusomary laws and dautory laws could intermingle in various ways.

‘Technology of rulé was negotiated in these ways (Doolittle 1999). The notion of private
property had certainly been widely interndised by the people of Tikolod. In the event that
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conflicts and uncertainties gppeared, the Adat would gpply. An individua often resorted to
the system of rule that could provide a sense of security for the future needs and, if pressured,
would be inclined to encroach on the Park. However, the population density being $ill low in
most villages surrounding the CRNP, illegd encroachment of people into the Park was
remotely a problem to contend with at the moment.
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